Ross D. Petty

18. The Bicycles Role

INn the Development of Safety Law

On Wednesday, a gentleman, who stated he came from Thornhill in Dunfries, was placed at the
Gorbels public bar, charged with riding along the pavement on a velocipede to the obstruction of the
passage, and with having, by so doing, thrown over a child... The child who was thrown down had
not sustained any injury, and under the circumstances, the offender was only fined 5 shillings.
Glasgow Argus, June 9, 1842—-arguably the first application of safety law to the bicyc:le.1

Introduction

There is a longstanding debate between those who
believe tort law developed in the 19th century as a
means to compensate people for the injuries caused
by industrialization? and those who believe negli-
gence and other liability-limiting doctrines evolved in-
stead of strict liability as a way of subsidizing
industrial development at the expense of those in-
jured.? This debate may be extended to the 20th cen-
tury where the issue is whether tort liability has
become overcompensatory having a negative effect
on industrial innovation.? The 20th century debate in-
cludes an important new dimension, not considered
by those discussing 19th century tort law, the policy
implications of safety regulation.5 ‘

While these works all contribute to our under-
standing of how the legal system has responded to
new technology, they are limited by their exclusive
focus on tort law. This article, by examining the legal
response to a single technological innovation, the bi-
cycle, demonstrates the advantages of a broader ap-
proach. The important question is not how the courts
reacted to industrialization, but how the legal system
as a whole responded. Although there is no a priori
reason to assume the courts and legislative bodies
would react differently to technology, it is possible
that one was trying to counterbalance the policies of
the other. As a small step toward answering that ques-
tion, this paper will study the bicycle’s effect on

safety law as established both by the common law
and regulatory law.

Furthermore, some judicial considerations of
technology fall outside the tort or regulatory safety
area. In the 19th century, an important question con-
cerning bicycles was whether that new form of trans-
portation would be given access to the road. Without
legal access, cyclists would be trespassers and not en-
titled to legal recourse if they were injured by other
roadway users or defects in the road.

This issue is important not only for safety consid-
erations, but also as another piece of evidence con-
cerning the legal system’s treatment of new
technology. In the twentieth century, the courts faced
this issue again with yet another technological inno-
vation, the automobile. But by that time, the legal
principle was well established in bicycle cases that all
vehicles, not otherwise banned, were entitled to
equal rights in using the roads.

In order to examine the role of the bicycle in the
development of safety law, this article first proposes a
broad definition of safety law to include not only tort
law, but also regulation of safety issues by
legislatures and regulatory agencies. The bicycle stim-
ulated a number of regulatory enactments dealing

~with safety.

This article will discuss all of these enactments,
but highlight those of the late 19th century as the
more significant toward the overall development of

Synopsis

This paper proposes an innovative framework for broadly defining safety law. It then examines the innova-
tions in safety law caused by the bicycle. The bicycle first established the principles of roadway access and
fitness for new vehicles as well as equal rights for all vehicles. It also was responsible for the development of
roadway hazard warning signs. The bicycle can claim credit for behavioral laws requiring signaling to other
vehicle operators and the remedy of using public service announcements to correct unsafe product usage de-
picted in advertising. Finally, the bicycle may be the first consumer durable product to endure governmen-
tally imposed safety standards about its design and required safety features.
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safety law. This article also describes the treatment of
the bicycle by the courts in safety law issues.

A Definitional Framework of Safety Law

Traditional notions of safety law center around the
torts of negligence and strict liability for defectively
designed products’ as well as regulatory approaches
such as product safety standards and the recall of un-
safe or defective products.8 Implicit in these ap-
proaches is the assumption that safety problems are
primarily caused by a problem with the product that
can be corrected. Yet this is predominantly not the
case.

For most products, it is human behavior that is
the primary cause of injury, not the product itself. For
example, the CPSC’s (Consumer Product Safety Com-
mittee) annual collection of injury data from hospital
emergency rooms identifies the following as the prod-
ucts with the highest number of injuries: stairs, bicy-
cles, baseballs, footballs, basketballs, nails, chairs,
sofas, tables, and glass.” It seems obvious that most
of these products are not particularly dangerous.
Rather, people are injured playing sports or tripping
over stairs or furniture.

For the products subject to CPSC standards, esti-
mates range from 15%-25% for the proportion of inju-
ries cured by regulation.’? These estimates are likely
biased in favor of product-oriented regulation.!! Yet
even these biased estimates suggest the important
role of human behavior in product safety. Thus, for
many products, even inherently dangerous ones, im-
proving the behavior of product users may improve
product-related safety.

agencies) and private litigation by injured parties,
rather than fully explore the various approaches of
product safety law. It ignores the importance of
human behavior in product safety law.

Although Shavell presents alternatives in a full two-
by-two matrix, government regulation tends to prefer
the ex ante approach of safety standards and product
recalls. Mandatory compensation has only been
widely adopted for worker’s compensation, Further-
more, while a private lawsuit seeking to enjoin an un-
safe product is possible, it is rare. Private lawsuits
typically seek compensation, in part to compensate
the attorneys presenting the suit. While Shavell’s ap-
proach is useful because it distinguishes private law-
suits from regulatory action, it must be modified to
more fully describe product safety law.

The public health literature provides a fuller
analysis. Public health specialist William Haddon has
developed a three-by-three matrix examining timing
and causal factors to conceptualize approaches for
improving safety.’® Haddon’s area of expertise was
traffic safety, so his conceptualization includes sev-
eral approaches not often recognized as product
safety regulation such as regulation of who can use
the product (e.g., driver’s licenses) and laws govern-
ing product use behavior (e.g., traffic law).

The “Haddon” matrix presented below contains
examples from legal and regulatory approaches even
though some latter matrices divide the environment
into the physical and socioeconomic environments
and include all law and regulation under the latter cat-

egory.14

Conceptual frameworks for considering how Table 2
product safety may be improved have been devel-
oped by both economists and public health special- = Bt fe-teyvent Evept Po?t-elzlent
; . . . uman safe negligence  |no-fau
ists. The economic model is §tra1ghtforward. Steven facators standards Noiliimrn iy
Shavell suggests that alternative regulatory ap- traffic laws
proaches vary by timing and origin. He proposes a Product reg. approval recalls
simple two-by-two matrix containing examples:'? factors safety
standards
Environm. |traffic signs road
Table 1 factors road design shoulders
emergency
Ex Ante Ex Post services
Government Safety standards |mandatory
Action compensation
Private Action injunction liability lawsuits While Haddon’s approach may serve the public

While this approach is a useful beginning, it was in-
tended to focus on the differences between regula-
tory action (by either legislatures or specialized safety
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health community well by helping it conceptualize
counter-measures to particular injury problems, it
does not fully describe the legal system. Haddon’s dis-
tinction between the “pre-event” and “event” time pe-
riods is of limited use in legal analysis. Safety
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standards and product design suits, for example,
often address design characteristics for both time peri-
ods. The event timeframe is very small—it is the dura-
tion of the actual collision or injuring event. It would
include the legal issue of whether a car has a “crash-
worthy” design, but would probably exclude the tort
doctrine of “last clear chance” since that deals with
the duty to avoid the accident or event.

Neither of these approaches accurately captures
product safety law. However, they can be combined
into a useful matrix:

Table 3

Reguilation Litigation
(ex ante) (ex post)

Environment road design, traffic |negligent design
signs, signals, or maintenance
anti-obstruction

laws

User operator licensing |compensation
rules of the road _ |lawsuits

Product safety standars negligent
product recall manufacture

defective design

This matrix maintains Shavell’s distinction between
the two types of legal action: regulation, which im-
poses a duty in order to prevent future injuries (e.g.,
speed limits), and litigation, which seeks to compens-
ate someone who has been injured by conduct that is
only after the fact determined to constitute breach of
duty (e.g., negligent or reckless operation of a vehi-
cle). It then applies these types of action not only to
the product itself (the traditional view), but also to
the user and the environment in which the product is
used.

While for most products, the environment in
which they are used is ignored, for the bicycle, and
its descendant the automobile, the environment can
have an important impact on safety. If roads are not
well designed and maintained or do not contain use-
ful road signs and traffic signals, safety decreases. Not
surprisingly, both case law and statutes held munici-
palities liable for defective roadways.

Similarly, the behavior of the product operator
can significantly affect safety of both the operator and
third parties. For this reason, rules of proper product
use have developed; those rules are particularly de-
tailed for roadway vehicles.

While this matrix provides a useful categoriza-
tion of safety law, some efforts may cut across catego-
ries. For example, mandatory product warnings

could be considered either product-related (since
they appear on the product), environment-related
(they do not change the product itself) or user-related
(they tell the user how to safely use the product).
Since they are intended to influence user behavior,
this latter categorization appears most accurate.

The usefulness of this matrix does not depend
on every legal action being unambiguously catego-
rized. Rather this matrix is useful if it is merely more
fully descriptive of safety law than past approaches.

The remainder of this article uses the categories
of this matrix to describe the bicycle’s role in the his-

torical development of safety law. It first describes en-

vironmental actions, including the important issue of
roadway access, followed by operator rules, and fi-
nally product-related actions. As will be shown in this
article, the bicycle is responsible for a number of in-
novations in safety regulatory law, but fewer in safety
common law. A separate section will suggest possible
reasons for this disparity.

Access to the Roadway Environment

As a user of a new mode of transportation, it was im-
portant for the bicyclist to gain the legal right to oper-
ate his machine on the streets. Otherwise, by riding
the bicycle on the road, the cyclist would be commit-
ting an illegal act and held liable for any injuries
caused, regardless of intent or negligence. > The bicy-
cle would be considered a public nuisance and held
strictly liable for all harm, such as frightening

horses. ' Furthermore, the bicyclist would be consid-
ered a trespasser and the city or owner of the road-
way would have no legal obligation to maintain its
safety for bicycle use. The bicyclist would assume the
risk of whatever hazards he or she might meet while
trespassing.17 -

The earliest efforts to exclude bicyclists from the
roadways appear to be regulatory. Dunham reports
that during the “boneshaker” craze of 1869, New
York City banned the use of “velocipedes” in Central
Park and Philadelphia prohibited sidewalk use as did
many other rnunic:ipalities.18 But the “boneshaker”
fad lasted less than one year in America, and the
courts did not review bicycle bans until ten years
later when they were enforced against “ordinary”
(high-wheeler) bicycles then gaining popularity.19

Perhaps the most famous attempt was by the Board
of Park Commissioners of New York to again exclude
bicycles from Central Park. A New York court upheld
the Board’s ordinance as a valid exercise of its author-
ity. 2 The following year, Kentucky, in deference to
the beloved horse, banned bicycles from most major
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roads. There were too few bicyclists in Kentucky to
challenge the ban. During the next several years
many municipalities banned bicycles.?!

In 1887, the Supreme Court of North Carolina
upheld the validity of an 1885 state statute prohibit-
ing bicycle use on a privately operated turnpike with-
out express permission from the superintendent of
the road.?? The court refused to hold that the legisla-
ture had unlimited power to ban bicycle use; rather it
found the statute to be a proper exercise of state po-
lice power because it merely regulated bicycle use on
a particular road at a particular time. Furthermore, the
use of the bicycle, because it frightened horses, inter-
fered with the ability of others to use the road.

The Maryland Supreme Court cited these two au-
thorities in upholding the validity of an 1890 rule pro-
hibiting bicycles on a wooden bridge over the
Chester River.?> The court stated:

We do not suppose that it could be seriously disputed
that it is competent to the Legislature in the exercise
of its police power and general right to regulate the
use of the highways of the state, to restrict, and even
forbid, the use of such vehicles as bicycles or tricycles
on the highways, if they in fact be dangerous to the
general travelling public.?*

The court followed the well-accepted concept that it
should defer to the legislature unless the legislative
enactment was clearly problematic. In this case, the
court deferred to the legislative judgment that horses,
even in 1893, became frightened of bicycles. The
court refused to accept contrary evidence that prior
to the rule bicycles had been allowed on the bridge
without mishap.

In this decision, the Maryland Supreme Court
was forced to acknowledge that a number of cases al-
lowed bicycles to use the road, at least in the absence
of any prohibition. These cases tended to rely on stat-
utory interpretation for rules governing “carriages.”
The earliest decision of this sort was from Great Brit-
ain. In 1879, a British court decided that a bicyclist
should be held liable under a statute that prohibited
the driving of any sort of carriage “furiously, so as to
endanger the life or limb of any passenger. It is
ironic that this decision against the bicyclist (who was
held liable for speeding) should provide the basis for
allowing bicyclists and eventually automobiles, equal
use of the roadways.

While bicycling journals be§an noting favorable
court decisions from 1883-1885, S the earliest U.S ap-
pellate case was decided in 1888 and concerned a
wagon driver who refused to turn to the right when
approaching a bicyclist, causing a collision.?” A
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Rhode Island statute required “every person traveling
with any carriage or other vehicle who shall meet any
other person so traveling” to drive to the right of the
center of the road to allow the two vehicles to pass
one another. In a brief decision, the Supreme Court
of Rhode Island held that the bicycle was a vehicle
and remanded the case to the lower court to deter-
mine the punishment of the wagon driver.

This ruling, that other vehicle operators must
treat bicyclists as equals and bear to the right when
one approached as required when other types of ve-
hicles approached, soon became widely adopted.?
In one case adopting this ruling, the Supreme Court
of Minnesota noted:

A bicycle is a vehicle used now very extensively for
convenience, recreation, pleasure, and business, and
the riding of one upon the public highway in the ordi-
nary manner as is now done is neither unlawful nor
prohibited, and they cannot be banished because
they were not ancient vehicles, and used in the gar-
den by Adam and Eve.?

The next year, the Indiana Supreme Court decided
two important bicycle cases. Both held that the bicy-
cle was a vehicle; the first case held it had an equal
right to use the road at common law and was not a
public nuisance,® and the second held bicycles were
not allowed to use the sidewalk.3!

Perhaps the high point in judicial deference to
the rights of the bicycle and bicyclists was the 1890
decision in Swift v. City of Topeka, where the Su-
preme Court of Kansas interpreted a city ordinance
that prohibited bicycle riding “upon any sidewalk in
the City of Topeka, or across the Kansas River
Bridge” to only prohibit bicycling on the sidewalk
part of the bridge. To interpret the ordinance to ex-
clude bicycles from the roadway section of the bridge
would, according to the court, make the ordinance
void “as against the common right.”32 The court
stated:

Each citizen has the absolute right to choose for him-
self the mode of conveyance he desires, whether it be
by wagon or carriage, by horse, motor or electric car,
or by bicycle.... This right of the people to the use of
the public streets of a city is so well established and
universally recognized in this country that it has be-
come a part of the alphabet of fundamental rights of
any citizen.??

This decision certainly contrasts with the earlier Mary-
land decision broadly deferring to a legislative restric-
tion of bicycles. The bicyclist was now recognized as
a roadway user equal in status to other users. This
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right would soon be inherited by motorists and not
long after that other roadway users would have to
fight to maintain their right to access.

While the courts appear to have led the way in
welcoming the bicycle to the streets, regulatory au-
thorities, despite their original hostility, were soon
persuaded to enact statutes granting bicycles the right
to use the road. For example, after cyclists in New
York lost the their litigative efforts to overturn the
Central Park bike ban, they turned to the legislature.
The resulting 1887 statute broadly protected the
rights of bicyclists by eliminating local power:

... to pass, enforce or maintain any ordinance, rule or
regulation, by which any person using a bicycle or tri-
cycle shall be excluded from the free use of any high-
way, public street, avenue, road-way, drive-way,
park-way or place at any time when the same is open
to the free use of persons having and using other
pleasure cax'riages.‘:’5

Other states enacted statutes simply giving bicyclists
the same rights and duties as other roadway users. %
According to historian Robert Smith, “[ulltimately,
most sizable towns passed ordinances governing the
use of roads and sidewalks by both carriages and bi-
cycles and so paved the way for the elaborate codes
controlling the use of automobiles in the present cen-
tury.”

Other legislative enactments intended to en-
hance the ability of bicyclists to use the roads include
the so-called anti-hazard and wide-wheel laws. Ap-
parently, it was a fairly common practice in the mid-
1890s, whether by pranksters or tire repair shops, to
harass bicyclists by laying broken glass or leather
straps with tacks in the road to puncture pneumatic
tires.>® Many jurisdictions passed laws to deal with
this practice. For example, a Michigan statute made it
illegal and imposed fines on those who maliciously at-
tempted to obstruct cycling.39 Furthermore, narrow-
wheeled horse-drawn vehicles created ruts
dangerous to cyclists, so Rhode Island, Vermont, and
other states beginning in 1898, passed laws requiring
wide wheels. %

Of course limited restrictions on access are al-
lowed. Bicycles may be prohibited from using city
sidewalks.*! They are not automatically disallowed
from using sidewalks under the common law.*? How-
ever, some cases have held that bicyclists riding on
sidewalks are negligent per se for injuring pedestri-
ans.® Furthermore, Smith reports that Newark, New
Jersey allowed bicycles on sidewalks, but an injured
pedestrian sued and the court held the city liable for

damages, holdiné that it was illegal to allow vehicles
to use the walk.

This result appears contrary to a New York case
where the city permitted the use of sidewalks by bicy-
clists who paid a license fee, and the court held that
the injured pedestrian must affirmatively prove the
city’s negligence—merely allowing bicycles to use
sidewalks was not a “public nuisance” and therefore
automatically negligence.4S Other cases have simply
shifted the burden of proof to cyclists riding on a side-
walk to prove they were not negligent in striking a
pedestrian.

Of course, many municipalities passed ordi-
nances restricting the right of cyclists to use side-
walks. Such restrictions on sidewalk use by bicyclists
have been uniformly upht:eld.47 However, cities are
not liable for failing to enact restrictions on bicycle
use upon sidewalks.?® In fact, as noted above, some
municipalities specifically allowed bicyclists to use
the sidewalk. In 1901, the Michigan Supreme Court
stated:

The bicycle has become almost a necessity for the use
of workmen, clerks, and others in going to and from
their places of work. Where the streets are unpaved,
they are often times impassable for the bicycle, and it
is entirely proper for municipalities to permit and reg-
ulate the use of sidewalks in such cases.”?

Enforcement of bicycle sidewalk prohibitions devel-
oped the predecessor to the modern day speed trap.
Police would reportedly wait by impassable places in
the road (and allegedly even create obstructions) to
catch bicyclists who temporarily took to the side-
walk.>® The fact that the road was impassable did not
excuse riding on the sidewalk. Rather, the cyclist was
expected to dismount and walk his bicycle past the
obstruction! R

Turnabout was fair play, so bicyclists began lob-
bying for laws to prohibit others from using
bikepaths. The first dedicated bicycle path was built
in Brooklyn in 1895 and proved to be quite popu-
lar.”? According to historian Norman Dunham, New
York, Massachusetts, and Michigan all considered
such laws, and paths in Amsterdam, NY warned of a
fifty-dollar penalty for use by non-cyclists.53 The
courts upheld these restrictions on bikepath use.

Access battles continued well into the 20th cen-
tury for bicyclists. According to first-person accounts
of John Forester, prior to 1944 the Uniform Vehicle
Code (a model statute drafted by experts for states to
use in creating their own laws) treated bicyclists as
drivers of vehicles. In 1944, the code was changed to
prohibit bicyclists from controlled access, high speed

54
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highways and require them to use bikepaths when
available or the right margin of the roadway in other
cases.”’ ’

The requirement to use bikepaths has since
been changed and the mandatory side of the road
rule has been modified to include exceptions such as
turning left. % Thus, the battle for bicycle access to
the roads and bridges continues to modern times.

Environmental Approaches

Once bicyclists obtained the right to use the road-
ways, they then had to battle to get municipal govern-
ments to design and maintain the roads in a
condition safe for bike riding. The legal right to use
the roads would mean little, if the roads could law-
fully be maintained in a condition that was unsafe for
bicycle use. The courts initially were a bit more reluc-
tant to decide in favor of bicyclist rights, perhaps be-
cause it would cost the cities and towns money in
terms of liability awards and increased maintenance
costs. The use of hazard warning signs helped to ease
this burden somewhat.

The first courts to consider the question were re-
luctant to hold a municipality negligent and therefore
financially liable for failing to keep roadways safe for
bicycle travel. For example, the Massachusetts Su-
preme Judicial Court, while recognizing many other
decisions holding the bicycle to be a carriage, held
that it was not a carriage under a 1786 statute that re-
quired towns to keep roadways reasonably safe “for
travelers with their horses, teams, and carriages.”57
The court reasoned that other statutes authorized the
construction of bicycle paths and forbade trespassing
upon them because ordinary roads were not suitable
for bicycle travel.”® The court noted:

A bicycle is of but little use in wet weather or on fro-
zen ground. Its great value consists in the pneumatic
tire, but this is easily punctured, and no one who uses
a wheel thinks of taking a ride of any distance with-
out having his kit of tools with him... It would im-
pose an intolerable burden upon towns to hold them
bound to keep their roads in such a state of repair
and smoothness that a bicycle could go over them
with assured s;smfety.59

Other cases followed this reasoning in holding that a
bicyclist could not recover for injuries caused by a de-
fect in the road, if the road was reasonably safe for or-
dinary travellers. In other words, for liability
purposes, the bicyclist was not an ordinary traveller,
even though he or she was legally entitled to use the
road.% Consistent with this holding, some courts
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awarded damages to cyclists who were injured by a
roadway defect that rendered the road unsuitable for
ordinary, non-bicycle travel.!

Eventually, the courts noticed the inconsistency
between allowing bicyclists to use the road and not
requiring that the roads be kept safe for their use. Or-
dinary travel began to include the bicycle as well as
other forms of travel.? The Michigan Supreme Court
directly disagreed with its Massachusetts counterpart
(particularly on bicycle use on frozen ground):

Some authorities apparently assume that to make the
highways or streets reasonably safe for bicyclists
using reasonable care would impose more onerous
duties upon the municipalities than to keep them in
repair for pedestrians and horse-drawn vehicles. We
do not think that this conclusion, under all conditions
and circumstances necessarily follows.... A bicycle,
by its compactness and readiness of control, renders
its rider often more favorably situated than the drivers
of loaded wagons, or even of light carriages, to avoid
dangerous places or collisions with other vehicles. An
asphalt pavement, even when level, is practically im-
passable for a horse ordinarily shod when the pave-
ment is covered with a slight coating of ice or sleet,
and yet a cyclist, on account of his rubber-tired vehi-
cle, can pass over it readily.63

For bicycle use on sidewalks, the law took a slightly
different direction. Even though the law generally al-
lowed bicylists to use sidewalks (unless statutorily
prohibited), most jurisdictions never required the mu-
nicipality to keep sidewalks reasonably safe for bicy-
cle use. Rather, most courts have held that sidewalks
need only be kept reasonablzl safe for pedestrians,
the intended primary users.% The determination of
whether sidewalks were reasonably safe for pedestri-
ans is a question of fact for determination by the jury.
In several cases, municipalities were held liable for in-
juries to bicyclists because the defect was also unrea-
sonably dangerous to pedestrians.65

Perhaps some of the burden borne by towns try-
ing to keep roads reasonably safe for ordinary travel,
including bicycles, was eased by the development of
hazard signs. While the use of signs by municipalities
to avoid or limit liability evolved after the bicycle, the
private use of hazard signs began with the League of
American Wheelmen. Specifically, the LAW devel-
oped symbols meaning “proceed with care,” and
“danger.” Once the concept was developed, it was
simple for cities and towns to adopt such signing for
their own purposes.67

Lastly, in addition to using the legal system to es-
tablish their right to both use roads and have them
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safely maintained for bicycle use, bicyclists used the
political system to lobby for improved roadways: Bi-
cyclists, led by the League of American Wheelmen, as-
sembled a coalition of interests, including farmers
and railroads, that advocated for improved roads, fi-
nanced by the government. This Good Roads move-
ment, continued by automobile interests long after
the bicycle “craze” of the 1890s had dissipated, led to
our modern system of roads and a system of financ-
ing that literally paved the way for motorized road
transportation.

Behavioral Approaches

Prior to the advent of the bicycle, the common law
and certain legislative safety rules had been estab-
lished governing the behavior of roadway users. For
example, all road users must bear to the right when
another vehicle approaches and may not exceed a
reasonable rate of speed.

The bicycle was responsible for hand signals to
other operators and the responsibility for warning
those being overtaken. It also contributed to innova-
tions in advertising law designed to enhance product-
related safety.

While operator licensing in the United States
waited until Connecticut passed the first automobile
driver’s license law in 1907 ? in some German prov-
inces during the 1890s, cyclists under the age of 14
could not ride without a certificate of competence, is-
sued by the police. Cyclists under the age of 18
needed a similar document signed by their employer
ora magistrate.70

The only bicycle-related precedent for the
driver’s license in the U.S. was a requirement in Elkh-
art, Indiana that required cyclists to carry an affidavit
testifying that they had ridden a bicycle for at least
two months.”! How that experience could be lawfully
obtained in the absence of an affidavit is not known.

Similarly, Chicago and New York required bicy-
cles to be registered, not as a safety rule providing for
the identification of reckless riders, but rather as part
of a taxation scheme which cyclists bitterly op-
posed.72 Nevertheless Norman Dunham identifies bi-
cycle “tags” as the predecessor to automobile license
plates.” '

Early Traffic Rules

With the right to use the roadways came the obliga-
tion for bicyclists to obey the rules of the road. Rules
of the road initially developed as common law pro-
nouncements of particular courts, but as traffic and

speed increased, the need for greater specificity
caused many towns and eventually states to enact
statutes dealing with road user behavior.”*

In Robertson v. Pennsylvania R. Co., a bicyclist
was killed by a train while crossing the tracks. The Su-
preme Court of Pennsylvania affirmed dismissal of
the suit because the deceased did not come to a full
stop at the crossing as required by law; rather he per-
formed a “bicycler’s stop” by circling around on his
bike until the train had passed. He then proceeded
across the tracks and was struck by a subsequent
train going in the opposite direction. The court held
that the accident was the fault of the cyclist, not the
railroad company.”

Similarly, when a cyclist was injured by trying to
pass a wagon on the left and colliding with an on-
coming carriage, the Supreme Court of Rhode Island
reversed a lower court decision, finding the cychst to
be negligent and the cause of the accident.” Lastly,
tandemists who made a sudden turn in front of a
horsedrawn streetcar were denied recovery since
they failed to signal their intent to turn.”’

Bicyclists also have been held liable for speed-
ing. In 1879, as noted above, a British court decided
that a bicyclist should be held liable under a statute
that prohibited the driving of any sort of carriage “furi-
ously, so as to endanger the life or limb of any pas-
senger. "8 In Mercer v. Corbin, a bicyclist was held
criminally liable for assault and battery while illegally
speeding on a sidewalk and injuring a pedestrian.79

In addition to these judicial actions, states and lo-
calities created new speeding regulations. For exam-
ple, Washington D.C. imposed a speed limit of 15
miles per hour and Connecticut set a specific limit of
10 mph In 1897, New York City passed a com-
prehensive ordinance that, inter aha set the bicycle
speed limit at eight miles per hour®! The courts not
only affirmed the validity of such rules, but also in-
sisted that they be rigorously enforced. In Hagers-
town v. Klotz, the city was held liable for damages to
the pedestrian plaintiff for injuries caused by an un-
known speeding cychst 2 The court held that the city
has a duty not only to pass an ordinance against
speeding, Wthh it had done, but to rigorously en-
force it as well. %

Smith notes that the fines imposed for speeding
or “scorching,” as speeding on a bicycle was called,
ranged from five dollars in New York City to the
choice between a twenty-five dollar fine or thirty
days in jail in New Orleans.® The growing panoply
of local traffic rules led the states to assert control
over traffic law beginning when Connecticut in 1897
enacted a state-wide speed limit of 10 mph. West
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Virgina and New York enacted state wide laws in
1898 and 1899 respectively.85

The custom of “scorching” also may be responsi-
ble for the modern police siren. The aldermen of
New York City, noting the danger of police cyclists
trying to catch “scorchers,” recommended that police
bicycles be fitted with a continuously sounding
bell.® 1n addition, because “scorchers” would slow
down when they saw a bicyclist in a police uniform,
cycle cops began wearing civilian clothes—the prede-
cessor of the unmarked police car.®’

These cases all applied established safety rules
to bicyclists. A number of new rules were developed
for dealing with the particular problem of bicyclists.
For example, New York’s comprehensive 1897 ordi-
nance prohibited coasting and required that cyclists’
feet had to be on the pedals, and hands on the han-
dlebars at all times.® In Myers v. Hinds, a bicyclist
was held negligent for striking a pedestrian who was
unaware of the cyclist and the cyclist failed to warn
the pedestrian of its approach.89 This decision and
similar ones led to the product requirement, in many
jurisdictions, that a bicycle be equipped with lights
and an audible sound warning device, which is dis-
cussed below.

Another behavioral rule, imposed by some juris-
dictions for a limited period of time, concerned bicy-
clist behavior when approaching a horse. For
example in 1896, Virginia passed a statute requiring
bicyclists to dismount when approaching a team of
horses that appeared frightened.”® In 1891, the
Illinois legislature had considered a similar proposal,
but the opposition of cyclists defeated the bill.**

Jersey City in 1884 had a more complex ordi-
nance that required the bicyclist to use caution if the
driver of an approaching wagon raised his or her
arm. If the gesture was repeated, the cyclist was re-
quired to dismount immediately. These signals were
devised in 1883 by bicyclist Charles Pratt, but the
high front wheel of the ordinary bicycle, in vogue at
the time, made dismounting and remounting ex-
tremely difficult.”?

Although this ordinance was repealed soon after
it had been enacted,” it represents the first rule re-
quiring road users to signal one another and react to
the signals. It is the predecessor of hand turn signals
that were later followed by turn-signal lights on auto-
mobiles. As noted above in the discussion of access
to the roadways, most jurisdictions soon came to rec-
ognize that bicyclists were entitled to equal use of the
road and not liable if horses were frightened by the
ordinary operation of a bicycle.94
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Modern Traffic Rules

Two modern developments regulate the behavior of
bicyclists in traffic. The first is the so-called “rolling
stop” law first enacted by the Idaho. This statute al-
lows human-powered vehicles to slow down and
yield to oncoming traffic at a stop sign or when turn-
ing right at a red light. It does not require cyclists to
stop like other vehicles. This statute recognizes both
that the “rolling stop” is a common bicyclist practice
and that cyclists have better vision at an intersection
and if forced to stop are more likely to lose control of
their vehicle when stopping or re-starting. Bicyclists
also are loathe to lose momentum. The law still al-
lows bicyclists to be ticketed for unsafe intersection
behavior.”

The second set of modern behavioral rules for
cyclists are the mandatory helmet usage laws. Com-
mon law courts have yet to find a bicyclist compara-
tively or contributorily negligent for not wearing a
helmet.”” In contrast, at least some courts have found
negligence for unhelmeted riders of mopeds97 and
motorc:yles.98 In cases where helmet use is required
by law, the unhelmeted rider is considered negligent
as a matter of law.”

In Australia, bicycle helmets have been required
in all states for several years and have noticeably de-
creased head injuries and fatalities. However, part of
this effect may be caused by a reduction in bicycle
use estimated from to be from 15-30%'® In the
United States, New Jersey, Georgia, and a number of
localities have statutes that require helmet use for rid-
ers below the age of 16. Rockland County, NY,
Bidwell Park in Chico, California and King County,
Washington require helmets for all riders. Pennsylva-
nia, New York, Massachusetts, and California all re-
quire helmets for passengers below the age of five
carriedon a bicycle.101 Thus, at least in the U.S., the
law has not yet required bicycle helmet use to the ex-
tent it requires motorcycle helmet use, even though
the lower speeds of bicycles make helmet use more
effective in preventing fatalities and serious head inju-
ries. 102

Bicycle Safety in Advertising

The bicycle has played a significant role in the devel-
opment of advertising law concerning safety. In the
late 1970s and early 1980s, the Federal Trade Commis-
sion negotiated consent agreements concerning a
number of advertisements that depicted unsafe be-
havior the Commission felt might be copied. For this
reason, these cases involve attempts to regulate user
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behavior. Such advertising depictions included unsu-
pervised young children using the advertised product
near dangerous household applianceslo3 or using
electrical appliances near water.

Two cases concerned adult behavior in advertis-
ing. In the case of General Foods Corp., the
Commission’s consent order prohibited the depiction
of an adult naturalist eating wild nuts and berries. Al-
though this was adult behavior for an adult product,
Grape Nuts cereal, the Commission felt children,
might copy this behavior and eat poisonous mush-
rooms or berries. % In the case of Mentholatum, Inc.,
the Commission obtained a consent order prohibiting
advertising depictions of denture wearers using den-
ture cushions for a prolonged, unsafe period of time,
fearing that denture wearers might emulate this un-
safe behavior.!®

The only case in this series that obtained relief
beyond a mere prohibition of showing the unsafe
conduct in advertising involved bicycles. In the case
of AMF, Inc., the Commission obtained a consent
order prohibiting bicycle advertisements showing un-
safe riding and ordered that public service announce-
ments on bicycle safety be produced and distributed
by the advertiser.!” Although this consent agreement
does not constitute formal legal precedent like a liti-
gated order, this innovative remedy goes beyond
other Commission remedies such as corrective adver-
tising, because the dissemination of the public ser-
vice announcements likely exceeded AMF
advertising. Furthermore, corrective advertising is in-
cluded in normal advertising and the corrective mes-
sage may be overshadowed by the selling message of
the advertising. These public service announcements
only described safe bicycle riding practices and did
not also try to sell bicycles.

Advertising industry self-regulation also has up-
held the principle that bicycle advertising should not
show unsafe behavior that might be copied by chil-
dren. The Children’s Advertising Review Unit of the
National Advertising Division of the Council of Better
Business Bureaus recently challenged bicycle adver-
tising that showed a helmetless “champion of free-
style riding” doing a handstand on the front tire of an
inverted bicycle. The company responded that it did
not plan to continue running this ad and it would
take safety concerns into account in future advertis-
ing. 08

Despite these regulatory actions, common law
negligence does not require advertising to avoid
showing unsafe bicycling behavior—at least in adver-
tising for products other than bicycles. In Sakon v.
Pepsico, Inc.,'® the Supreme Court of Florida af-

firmed a lower court ruling that a soft drink advertiser
had breached no duty of care owed to the fourteen-
year-old plaintiff who was injured attempting to per-
form a bicycle stunt depicted in a commercial for
Mountain Dew.

The court held it was not forseeable that the
plaintiff would try to copy the stunt, riding a bicycle
off an embankment into a body of water to the en-
couragement and delight of young spectators, de-
picted in the advertising. Furthermore, the court
noted that television often shows activities, such as
circus acts, that would be dangerous if untrained
viewers attempted them and that the commercial was
directed toward encouraging viewers to drink the soft
drink, not to undertake the ::1ctivity.110 This language
suggests that the court might have found negligence,
consistent with the cases discussed above, if this
stunt had been shown in advertising for bicycles. This
decision has been criticized for not adequately con-
sidering the likelihood that young children would em-
ulate the depicted activity.111

Product-Related Approaches

Given the development of both the tort of negligence
and the bicycle in the last half of the 19th century, it
may initially appear surprising that negligence law
did not have any influence over the design of the bi-
cycle. Negligence law was used to find cities liable
for unsafe streets and hold cyclists liable for unsafe ri-
ding behavior, but not to hold manufacturers respon-
sible for negligent design or construction of bicycles.
Speculation suggests that if high-wheeled bicycles
were made today, there would likely be product lia-
bility lawsuits suggesting their designs were negli-
gently unstable.

By comparison, all-terrain vehicles, which are as-
sociated with only 240 deaths annually and 86,400
other injuries in 1986 over only 6.7 million users, are
the subject of over 300 product liability law uits re-
portedly currently pending against the industry
leader. Most of these involve the alleged instability of
three-wheeled ATVs. A coalition of 110 plaintiff's law-
yers has formed the ATV Litigation Group to share in-
formation.'? This coalition and the number of
pending suits despite the comparatively small num-
ber of injuries indicates the products liability bar’s be-
lief that all-terrain vehicles may be defectively
designed.ll3

Apparently the bar has no such belief about the
ATVs’ older cousin, the two-wheeled, non-motorized
bicycle, which causes many more deaths and injuries
per year. Perhaps the instability of the two-wheeled
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bicycle is a more obvious danger than the instability
of three-wheeled ATVs. Although bicycles are used
more often than ATVs, Paul Hill, author of Bicycle
Law and Practice, notes: [tlhere are relatively few re-
ported bicycle product liability cases.” He presents
thirteen reported cases and a couple of others.!’> An
additional sixteen cases have been found.''® Thus
even in the present day, tort law has little to say
about the design of the bicycle.

In addition to bicycle design not being consid-
ered problematic under the common law, another
reason the common law provided little influence on
bicycle design in the 1900s is that the law of products
liability had not been developed at that time. Prod-
ucts liability law began with the classic 1916 case of
MacPberson v. Buick Motor Co., which first held a
manufacturer liable to a consumer for negligently
making a product even though the consumer bought
the product from a dealer and not from the manufac-
turer directly.’!” In 1960, the automobile was the sub-
ject of a decision that extended the implied warranty
of safety beyond food and drink to all consumer
products, and in 1968, an automobile producer was
held liable for not making the product “crashwor-
thy”—safe for the occupant in the event of a crash.'®
Thus, the bicycle can only claim to have indirectly in-
fluenced product liability law through its motorized
descendant, the automobile.

Regulatory law, on the other hand, has been in-
fluencing bicycle design for almost a century. The
early efforts to regulate bicycle design involved lim-
ited changes such as requiring lights or bells or pro-
hibiting racing handlebars. Modern efforts are more
comprehensive.

Early Product Regulation

Some product-related approaches to improving safety
are closely related to behavioral approaches. For ex-
ample, because of its silence, the bicycle was the first
vehicle for which some jurisdictions required that
lights and audible signalling devices such as bells or
horns be used.'! Since these devices had to be used
by the operator they could be characterized as a be-
havioral approach. However, they were commonly re-
quired to be attached to the bicycle and so will be
treated here as product-related approaches to improv-
ing safety.

According to Robert Smith, by 1897 the require-
ment that bicycles be equipped with a bell or other
warning device was “almost national in scope.”’?° He
also notes that bell ordinances tended to be disre-
garded. In Minneapolis, it was admitted that not more

-
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than twenty percent of all bicycles were so equipped
and violators were not being arrested. In Emporia,
Kansas, where the local police tried to enforce the
law by warning almost one hundred cyclists, the rid-
ers staged a protest one night by banging pans and
cowbells, blowing horns, and generally making as
much noise as possible. Then they returned to ignor-
ing the law.'?!

Ordinances requiring lights for night riding suf-
fered similar treatment. When New York tried to en-
force its light law, the Chairman of the Police
Commissioners, Teddy Roosevelt—the future presi-
dent, ordered that cyclists not be “thrown into the
tank” with common criminals. In 1899, the Collins Act
extended this lenient treatment throughout New York
State. This statute provided that if the cyclist’s lamp
stopped working, he or she could proceed home at a
rate under six miles an hour if the bell was sounded
every thirty feet.

This law may have started the custom of bribing
police to avoid prosecution for minor traffic offenses.
It provided that an arrested cyclist could pay five dol-
lars to the arresting officer as security for appearance
in court the next day, and be released. Police commis-
sioners soon announced that they expected officers
to turn in this money, but what actual practice was is
unknown.!?

Statutes requiring bells or lights were found to
be valid by the courts.'?> Under the common law, a
cyclist travelling at night without a light or audible
warning device was found contributorily negligent
and barred from recovering damages after colliding
with a wagon driver, even one who was found negli-
gent for being on the wrong side of the road.!?

Smith also notes that New York City led the way
in enacting the first comprehensive set of traffic laws
to cover all vehicles, not just bicycles. This set of laws
required all vehicles to use a white light after dark
and cyclists to sound a warning before passing. Smith
credits this comprehensive ordinance as being a
model for later automobile laws.'?

In addition, the bicycle was the first vehicle, and
perhaps first consumer product, to be subject to a
safety standard on the product design. Some jurisdic-
tions prohibited “drop” handlebars because they
were used by “scorchers”—bicyclists who desired to
travel at the highest speeds possible. The District of
Columbia Court of Appeals found the ordinance to
be constitutional, but also held that the reasonable-
ness of such an ordinance was a question of fact so
that the trial court had to consider factual evidence
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Modern Bicycle Safety Regulations

Like strict liability in tort law, modern product regula-
tion at the federal level began with the bicycle’s tech-
nological offspring, the automobile—shortly after the
publication of consumer advocate Ralph Nader’s
book, Unsafe at Any Speed.127 The bicycle has played
a limited, but significant role in the development of
modern safety regulation. In addition to lights and
audible warning devices, some states also require
brakes, seats for each rider or passenger and restrict
handlebar height to shoulder level or below.'? Spe-
cifically, the bicycle was the subject of a safety stan-
dard enacted by the Consumer Product Safety
Commission early in its young history. The bicycle
safety standard, like most of the CPSC’s early rules,
was criticized for being overly regulatory. It far ex-
ceeded any state law standards. This criticism of
many CPSC actions ultimately led to a cutback in the
agency’s authority and budget.129

The Consumer Product Safety Commission’s bi-
cycle standard is twenty pages long and took over
five years to promulgate. It imposes significant com-
pliance costs on both manufacturers and consumers.
For example, it establishes frame and component
stress tests, braking system tests, mandates the use of
special reflectors, and generally prohibits numerous
types of equipment and designs that are deemed un-
safe.

The CPSC’s interest in bicycles was based on the
fact that bicycles are associated with more consumer
injuries than nearly any other consumer product. For
example, in 1981, the only “product” associated with
more injuries than bicycles was steps and stairs.>! In
1986, the CPSC Directorate for Economic Analysis esti-
mated the cost of bicycle-related injuries and deaths
to be $7.2 billion.'*?

The standard had its origin in the President’s
Commission on Product Safety. The Commission con-
demned children’s high-rise bicycles in its Final Re-
port. The Report noted that accessories then available
such as steering wheels instead of handlebars, large
protruding gear shifters, banana seats, and “wheelie”
wheels, promoted injuries and unsafe practices such
as riding double and performing “wheelies.” It further
announced that high-rise models accounted for 45%
of all bicycles but were associated with 57% of all in-
juries. It condemned the industry for not developing
product standards including ones for lights and reflec-
tors. '3

At this time the Bicycle Manufacturers Associa-
tion did develop a safety standard which was issued
in 1970. The government used the BMA proposal as

a model for its bicycle safety standard for bicycles
used by those under 16 years old, proposed on May
10, 1973. This proposal was made under the Federal
Hazardous Substances Act by the Food and Drug Ad-
ministration. '3 This proposal did not include a pro-
posed effective date. It listed the problems it sought
to address:

[a] study of the product causation data identified the
following areas of product deficiency: (1) The rider’s
foot slipping off of the pedal, (2) brake failure, (3) a
component failure, and (4) poor night visibility. Sec-
ondary injury causes relating to protruding hardware,
sharp edges, and sharp points are also shown to be a
factor in the accident picture.Bs

The proposed rule, based on the industry standard,
was much broader in scope than this relatively mod-
est appearing list of possible product hazards. The
proposed rule covered all bicycles intended for use
by children of less than 16 years of age and estab-
lished design or performance standards for nearly
every bicycle component. Yet the twenty-page staff
report by the FDA’s Bureau of Product Safety that pur-
portedly served as a basis for the rule only identified
foot slippage off the pedal and failure of the brakes,
pedals and gearing as causes of accidents.’3® More-
over, the report identified unsafe riding techniques
which would not be affected by the proposed regula-
tion (e.g., riding double, jumping curbs, stunting, ex-
cessive speed and “wheelies”) as a substantial cause
of children’s bicycle accidents.

Four days after the rule was first proposed, func-
tions under the Federal Hazardous Substances Act
were transferred to the newly-created CPSC. The
Commission published its “final” regulations in 1974,
revised them in 1975 and published them again in No-
vember 1975 with effective dates in 1976."

CPSC economist Gregory Rodgers notes that the
CPSC had estimated that 17% of all bicycle-associated
injuries are related to product failure and would be
addressed by the standard.'®® However, this estimate
was derived from a sample of bicycle injuries de-
signed to over-represent product-related injuries. The
CPSC consultants who analyzed this biased sample es-
timated that the proportion of product-related injuries
for the population as a whole was 8 percent.139

A lower estimate of the proportion of bicycle-re-
lated injuries caused by product failure is given by Jer-
rold Kaplan’s 1974 study of regular adult bicyclists.
He found that only 3% of all accidents, even those
not severe enough to be re?orted to N.EIS.S., were
caused by product failure.*® Admittedly, the bicy-
clists in this sample were likely to maintain their
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bicycles in better than average condition. Of this
small proportion, 3-8% of all injuries, perhaps as
many as 90% of the failures occur in bicycles at least
three years old.’! Product standards covering new
products cannot prevent eventual product failures
from worn components or poorly maintained bicy-
cles. Many bicycle components such as brakes and
gearing require periodic maintenance and the re-
placement of worn pauts.142 Thus, the actual propor-
tion of injuries which the CPSC could have possibly
affected through a product standard is probably less
than two percent—far below the CPSC’s 20% goal
across all products.

Two individual consumers and one group of
consumers challenged the legality of the promulga-
tion itself and sixteen of the standard’s provisions. On
June 1, 1977, the Court of Appeals for the District of
Columbia upheld the promulgation and most of the
challenged provisions.™3 1t upheld the CPSC’s au-
thority to issue standards covering nearly all bicycles
under the Federal Hazardous Substances Act, which
only applied to articles intended for use by children.
The court also upheld the Commission’s notice of
rulemaking and its authority to issue design as well as
performance standards. With four exceptions, the
court upheld the Commission’s support for specific
provisions stating that it was not required to develop
a precise “body count.”'#4

The court only remanded a broad prohibition of
“protrusions,” handlebar width restrictions, a brake
system heat test that only applied to hand brakes, not
to foot brakes, and a provision on pedal threads for
which the court did not understand the Commission’s
justification. The Commission later republished its
regulation with these four provisions deleted. 45

Commentators have criticized this rule for being
a blatant attempt to restrict foreign competition.M6
This criticism is misplaced.” The real goal of the do-
mestic industry in proposing this rule was to avoid a
myriad of conflicting state safety regulations. 18

The rule should be criticized for imposing costs
on bicycle manufacturing while yielding little, if any,
safety benefit. There is little evidence that it has sienif-
icantly reduced injuries associated with bicycles.'*

In fact, the rule is significantly associated with an in-
crease rather than a decrease in the bicycling injury
rate 1>

One possible explanation for this unexpected re-
sult is the rule’s substandard reflector requirement.
The rule requires that all bicycles be equipped with
special reflectors on the front, rear, sides, and pedals.
These reflectors were touted as having a fifty percent
increase in performance over conventional reflectors,
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but while the required rear reflector, for example,
does have a broader range of reflectivity, the SAE
(conventional) reflector is 7-10 times brighter when
illuminated directly.!>!

There is little doubt that the CPSC’s reflector
standard is inadequate for safe nighttime riding.1>?
The CPSC as much as admitted this fact in a press re-
lease. The release noted that in 1975, nighttime
deaths accounted for 30% of all bicycle fatalities, but
in 1982, the figure had risen to 42%. It further urged
bicyclists to use front and rear lights, a leg light, and
reflective clothing in addition to the mandated reflec-
tors to enhance their nighttime conspicuosity.153 The
National Highway Traffic Safety Administration re-
cently reported that the proportion of bicyclist fatali-
ties occurring between 6:00 P.M. and 6:00 A.M. had
risen to 45.6%.154

Contrary to the CPSC standard, the National
Committee for Uniform Traffic Laws and Ordinances
continues to recommend laws reguiring a front head-
lamp and rear reflector or li ght Presently, all fifty
states and the District of Columbia have adopted this
recommendation. !> Furthermore, at least one court
has recognized the inadequacy of CPSC reflectors in a
product liability case. It held a retailer negligent for
failing to warn a consumer that reflectors are inade-
quate for nighttime riding and that a light should be
installed.’ The court seems to be saying that if the
CPSC reflectors mislead bicyclists into thinking they
can safely ride at night, retailers have a duty to cor-
rect this misimpression.

The Subsidization Hypothesis Re-visited

Contrary to those commentators who analyze tort law
in the 19th century to determine the legal system’s
treatment of new technology, this paper suggests the
importance of also examining legislative regulation,
particularly at the state and local level. Although the
courts and legislative bodies were both initially hos-
tile toward the bicycle, both soon accepted this new
form of transportation. Judicial acceptance was as-
sured by new statutes and ordinances.

Perhaps the hospitality of the legal system to this
new form of technological transportation was not re-
flective of the legal system’s acceptance of technol-
ogy in general. In the 1890s, the bicycle became
widely used by all sorts of people, which enabled cy-
clists to lobby effectively for legal rights. Technology
in the workplace or with railroads and other forms of
transportation was not enjoyed at a personal level
like the bicycle. Furthermore, those injured by such
technology could sue an impersonal business, with
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significant financial resources, rather than an individ-
ual, much like them, who rode the bicycle.

This hypothesis, that the bicycle as personal
technology was more welcomed than the impersonal
technology of big business, may also explain why the
bicycle had very little influence on the development
of negligence law. Smith reports that according to the
Chicago Tribune, bicycle accidents were a significant
problem. In 1897, the paper noted that three hundred
bicycle mishaps had been reported to the police in
the months of June and July. The paper further
stated: “As a source of accidents, the wheel [bicycle]
knows no rivals... even the deadly trolley has been
forced to yield the palm.”1%8 '

Yet scholars who have examined court records
for negligence cases do not find enough bicycle acci-
dents to report them as a separate category. For exam-
ple, Robert Silverman reports on traffic accidents in
Boston in 1890 and 1900 during which time streetcars
rose from 14% of all accidents to 42%, but he does
not mention bicy‘cles.ls9 Similarly, Bergstrom exam-
ines traffic deaths and lawsuits in New York City for
1870, 1890, and 1910, and does not mention bicycle
deaths or lawsuits.'® Friedman examines all personal
injury cases in Alameda County, California from 1880—
1900 and also fails to mention bicycle accidents. %!
This is particularly surprising since he explicitly stud-
ied the time period of the so-called bicycle boom in
the late 1890s.

Regardless of the reason for these omissions,
this paper suggests that the legal system has been rel-
atively friendly toward the bicycle.162 It was wel-
comed, after some hesitation, in the 19th century and
has avoided substantial product liability litigation in
the 20th century. While the Consumer Product Safety

Commission appears to have “over-regulated” the bi-
cycle, it did so at the request of the bicycle industry.
The findings of this case study are more consistent
with the hypothesis that the legal system subsidized
technology rather than attempted to fully compensate
those injured by it. Even mandatory helmet legisla-
tion, which is now being considered by several
states, is decades behind similar legislation for cars
and motorcycles.

Conclusion

While the bicycle’s offspring the automobile was re-
sponsible for several innovations in products liability
law, and the motorcycle gets credit for mandatory hel-
met legislation that is just now gaining momentum
for bicycle use, the bicycle is directly responsible for
a number of innovations in safety law, broadly de-
fined. The bicycle first established the principles of
roadway access and fitness for new vehicles as well
as equal rights for all vehicles. It also was responsible
for the development of roadway hazard warning
signs. The bicycle can claim credit for a number of be-
havioral laws such as signaling other vehicle opera-
tors and the remedy of using public service
announcements to correct unsafe product usage de-
picted in advertising. The bicycle also established
early precedents for operator licensing and license
plates that were made common for its motorized de-
scendants. Finally, the bicycle may be the first con-
sumer product to endure governmentally imposed
safety standards about its design and required safety
features such as lights and audible signalling de-
vices—features that were later required of cars and
motorcycles.
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